Novembef 27, 1991

tering ports other than Great Lakes
ports as a measure to protect the
Great Lakes from unintentional intro-
ductions of these species.

. I wish to thank my colleagues on the
Senate Great Lakes Task Force, espe-
cially Senator MoyNIHAN and Senator
KasTEN, for their support and involve-
ment in this effort. Senator MoYNI-
HAN’s continuing interest in aggressive-
ly managing the zebra mussel problem
will greatly reduce the cost that infes-
tations by nonindigenous species in-
variably impose. Senator KASTEN, a
member of the Commerce Committee
of the Senate, has been a key support-
er of forward-thinking prevention ef-
forts. 1 urge adoption of this amend-
ment.

Mr. HOLLINGS. Mr. President, 1
rise today to discuss an amendment
that is being offered to S. 36, the New
York City Zebra Mussel Monitoring
Act of 1991, I am speaking of the
amendment sponsored by Senators
GLENN, KasTeN, DixoN, KonL, and
LEevIN, As such, I would appreciate it if
my good friend and chairman of the
Committee on Environment and
Public Works, Mr. Burpick, would be
willing to discuss the provision.

-Mr. BURDICK. Mr. President, it
would be a pleasure to discuss this
matter with the Senator from South
Carolina, the distinguished chairman
of the Committee on Commerce, Sci-
ence, and Transportation.

Mr. HOLLINGS. I have carefully re-
viewed S. 36, the New York City Zebra
Mussel Monitoring Act of 1991. The
legislation directs the Army Corps of
Engineers, in consultation with the
Environmental Protection Agency and
the city of New York, to develop zebra
mussel monitoring and removal pro-
grams for the New York City water
supply system. I congratulate the
chairman for the committee’s fine
work on this important legislation.

Further, let me state that in review-
ing the reported bill, I believe it is en-
tirely within the jurisdiction of the
Committee on Environment and
Public Works. However, the amend-
ment that Senator GLENN and others
are offering addresses Coast Guard
regulation of marine and oCean navi-
gation and safety. As such, the amend-
ment falls within the jurisdiction of
the Committee on Commerce, Science,
and Transportation. Nonetheless, I
strongly support the provision and
urge the chairman to accept it. It will
strenginen the Nonindigenous Aquatic
Nuisance Prevention and Control Act
on which our commitiees worked last
year.

Mr. BURDICK. I agree with the
chairman of the Commerce, Science,

and Transportation Committee re-

garding the jurisdictional matters and
welcome his suppori of the legislation.
I also support Senator GLENN’s amend-

ment and believe it should be adooted.
. Mr. HOLLINGS. 1 thank the Sena-
or.
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The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No.
agreed to.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed.

(The text of S. 36, as passed, will be
printed in a future edition of the
RECORD.)

Mr. FORD. I move to reconsider the
vote by which the bill was passed.

Mr. CHAFEE. I move to lay that
motion on the table,

The motion to lay on the table was
agreed to.

1461) was

NEZ PERCE HISTORICAL PARK

Mr. FORD. Mr. President, I ask
unanimous consent that the Energy
Committee be discharged from further
consideration of H.R. 2032 regarding
the Nez Perce Historical Park and the
Senate proceed to its immediate con-
sideration.

The PRESIDING OFFICER. With-
out objection, it is so ordered. The
clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A bill (H.R. 2032) to amend the act of 1965
authorizing historic park in the State of
Idaho, and for other purposes.

The PRESIDING OFFICER. Is
there objection to the immediate con-
sideration of the bill?

There being no objection, the Senate
proceeded to consider the bill.

AMENDMENT KO, 1462

Mr. FORD. Mr. President on behalf
of Senators BumpPeERrs and CRAIG, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legxslatxve clerk read
as follows:

The Senator from Kentucky {(Mr. Forbl,
for Mr. BumrpErs, for himself and Mr. Craig,
proposes an amendment numbered 1462.

Mr. FORD. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

On page 2, line 26, strike “and”.

On page 3, line 1, strike “Montana;” and
insert in lieu thereof: “Montana; and (13)
Hasotino Village, Idano;”. ~

On page 3, lines 12 through 25, strike
paragraph (3) in its entirety and insert in
lieu thereof:

“(3) In section 3, strike the proviso in the
first sentence and insert in lieu thereof, *:
Provided, That lands or interests t;herein
owned by a State or a political subdivision
of a State may be acquired only by donation
or exchange: Provided further, That with
respect to sites designated as components of
the Nez Perce National Historical Park after
November 1, 1991, no lands or interests
therein, or other property, may be acquired
without the consent of the owner thereof.”.
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The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 1462) was
agreed to.

The PRESIDING OFFICER. The
question is on the engrossment of the
amendment and third reading of the
bill.

The amendment was ordered to be
engrossed and the bill to be read a
third time.

The bill was read a third time.

The PRESIDING OFFICER. The
bill having been read the third time,
the question is, shall the bill pass?

So the bill (H.R. 2032), as amended,
was passed.

Mr. FORD. I move to reconsider the
vote by which the bill as amended, was
passed.

Mr. CHAFEE. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

TELEPHONE CONSUMER
PROTECTION ACT ‘

Mr. FORD. Mr. President, I ask that
the Chair lay béfore the Senate a mes-
sage from the House of Representa-
tives on S. 1462,

The PRESIDING OFFICER laid
before the Senate the following mes-
sage from the House of Representa-
tives:

Resolved, That the bill from the Senste
(S. 1462) entitled “An Act to amend the
Communications Act of 1934 to prohibit cer-
tain practices involving the use of telephone
equipment”, do pass with the following
amendment: Strike out all after the enact-
ing clause, and insert:

S. 1462

SECTION 1. SHORT TITLE.

This Act may be cited as the “Telephone
Consumer Protection Act of 1991,

SEC. 2. FINDINGS, -

The Congress finds that:

(1) The use of the telephone to market
goods and services to the home and. other
businesses is now pervasive due to the in-
creased use of cost-effective telemarketing
techniques.

(2) Over 30,000 businesses actively tele-
market goods and services to business and
residential customers.

(3) More than 300,000 solicitors call more
than 18,000,000 Americans every day.

(4) Total United States sales generated
through telemarketing amounted to
$435,000,000,000 in 1990, a more than four-
fold increase since 1984.

(5) Unresiricted telemarketing, however,
can be an intrusive invasion of privacy and,
when an emergency or medical assistance
telephone line is seized, a risk to pubiic
safety.

(6) Many consumers are outraged over the
proliferation of intrusive, nuisance calls to
their homes from telemarketers.

(7) Over half the Staies now have statutes
restricting various uses of the telephone for
marketing, but telemarketers can evade
their prohibitions through interstate oper-
ations; therefore, Federal law is needed to
control residential teiemarketing practices.

(8) The Constitution does not prohibit re-
strictions on commerclal telemarketmg 80-
licitations. .



S 18782

(9) Individuals’ privacy rights, public
safety interests, and commercial freedoms
of speech and trade must be balanced in a
way that protects the privacy of individuals
z&nd permits legitimate telemarketing prac-

ces,

(10) Evidence compiled by the Congress
indicates that residential telephone sub-
scribers consider automated or prerecorded
telephone calls, regardless of the content or
the initiator of the message, to be a nui-
sance and an invasion of privacy.

(11) Technologies that might allow con-
sumers to avoid receiving such calls are not
universally available, are costly, are unlikely
to be enforced, or place an inordinate
burden on the consumer.

-(12) Banning such automated or prere-
corded telephone calls to the home, except
when the receiving party consents to receiv-
ing the call or when such calls are necessary
in an emergency situation affecting the
health and safety of the consumer, is the
only effective means of protecting tele-
phone consumers from this nuisance and
privacy invasion.

(13) While the evidence presented to the
Congress indicates that automated or prere-
corded calls are a nuisance and an invasion
of privacy, regardless of the type of call, the
Federal Communications Commission
should have the flexibility to design differ-
ent rules for those types of automated or
prerecorded calls that it finds are not con-
sidered a nuisance or invasion of privacy, or
for noncommercial calls, consistent with the
free speech protections embodied in the
First Amendment of the Constitution.

(14) Businesses also have complained to
the Congress and the Federal Communica-
tions Commission that automated or prere-
corded telephone calls are a nuisance, are an
invasion of privacy, and interfere with inter-
state commerce. :

(15) The Federal Communications Com-
mission should consider adopting reasonable
restrictions on automated or prerecorded
calls to businesses as well as to the home,
consistent with the constitutional protec-
tions of free speech.

SEC. 3. RESTRICTIONS ON THE USE OF TELEPHONE
EQUIPMENT.

(a) AMENDMENT.—Title II of the Communi-
cations Act of 1934 (47 U.S.C. 201 et seq.) is
amended by adding at the end the following
new section:

“SEC. 227. RESTRICTIONS ON THE USE OF TELE-
PHONE EQUIPMENT.

“(a) DEFINITIONS.—As used in this sec-
tion—

“(1) The term ‘automatic telephone dial-
ing system’ means equipment which has the
capacity—

“(A) to store or produce telephone num-
bers to be called, using a random or sequen-
tial number generator; and

“(B) to dial such numbers.

‘“¢2) The term ‘telephone facsimile ma-
chine’ means equipment which has the ca-
pacity (A) to transcribe text or images, or
both, from paper into an electronic signal
and to transmit that signal over a regular
telephone line, or (B) to transcribe text or
images (or both) from an electronic signal
received over a regular telephone line onto
paper.

‘“43) The term ‘telephone solicitation’
means the initiation of a telephone call or
message for the purpose of encouraging the
purchase or rental of, or investment in,
property, goods, or services, which is trans-
mitted to any person, but such term does
not include a call or message (A) to any
person with that person’s prior express invi-
tation or permission, (B) to any person with
whom the caller has an established business
relationship, or (C) by a tax exempt non-
profit organization. .
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“(4) The term ‘unsolicited advertisement’
means any material advertising the commer-
cial availability or quality of any property,
goods, or services which is transmitted to
any person without that person’s prior ex-
press invitation or permission.

“(b) RESTRICTIONS ON THE USE OF AUTO-

‘MATED TELEPHONE EQUIPMENT.—

‘(1) ProRiBIiTrons.—It shall be unlawful
for any person within the United States—

‘“(A) to make any call (other than a call
made for emergency purposes or made with
the prior express consent of the called
party) using any automatic telephone dial-
ing system or an artificial or prerecorded
voice—

“(1) to any emergency telephone line (in-
cluding any ‘911’ line and any emergency
line of a hospital, medical physician or serv-
ice office, health care facility, poison con-
trol center, or fire protection or law enforce-
ment agency);

“(ii) to the telephone line of any guest
room or patient room of a hospital, health
care facility, elderly home, or similar estab-
lishment; or

‘“(iii) to any telephone number assigned to
a paging service, cellular telephone service,
specialized mobile radio service, or other
radio common carrier service, or any service
for which the called party is charged for the
call;

“(B) to Initiate any telephone call to any
residential telephone line using an artificial
or prerecorded voice to deliver a message
without the prior express consenf, of the
called party, unless the call is initiated for
emergency purposes or is exempted by rule
or order by the Commission under para-
graph (2X(B);

“(C) to use any telephone facsiinile ma-
chine, computer, or other device to send an
unsolicited advertisement to a telephone
facsimile machine; or

‘(D) to use an automatic telephone dial-
ing system in such a way that two or more
telephone lines of a multi-line business are
engaged simultaneously.

‘(2) REGULATIONS; EXEMPTIONS AND OTHER
PROVISIONS.—The Commission shall pre-
scribe regulations to implement the require-
ments of this subsection. In implementing
the requirements of this subsection, the
Commission—

“(A) shall consider prescribing regulations
to allow businesses to avoid receiving- calls
made using an artificial or prerecorded voice
to which they have not given their prior ex-
press consent; and

“(B) may, by rule or order, exempt from
the requirements of paragraph (1)XB) of
this subsection, subject to such conditions
as the Commission may prescribe—

(1) calls that are not made for a commer-
cial purpose; and

“(ii) such classes or categories of calls
made for commercial purposes as the Com-
mission determines—

“(I) will not adversely affect the privacy
rights that this section is intended to pro-
tect; and

‘II) do not include the transmission of
any unsolicited advertisement. -

‘(3) PRIVATE RIGHT OF ACTION.—A person
or entity may, if otherwise permitted by the
laws or rules of court of a State, bring in an
appropriate court of that State—

“(A) an action based on a violation of this
subsection or the regulations prescribed
under this subsection to enjoin such viola-
tion,

“(B) an action to recover for actual mone-
tary loss from such a violation, or to receive
$500 in damages for each such violation,
whichever is greater, or

“(C) both such actions.

If the court finds that the defendant will-
fully or knowingly violated this subsection
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or the regulations prescribed under this sub-
section, the court may, in its discretion, in-
crease the amount of the award to an
amount equal to not more than 3 times the
amount available under subparagraph (B)
of this paragraph.

‘(c) PROTECTION OF SUBSCRIBER PRIVACY
RIGHTS.—

‘(1) RULEMAKING PROCEEDING REQUIRED,—
Within 120 days after the date of enactment
of this section, the Commission shall initi-
ate a rulemaking proceeding concerning the
need to protect residential telephone sub-
scribers’ privacy rights to avoid receiving
telephone solicitations to which they object.
The proceeding shall—

“(A) compare and evaluate alternative
methods and procedures (including the use
of electronic databases, telephone network
technologies, special directory markings, in-
dustry-based or company-specific ‘do not
call’ systems, and any other alternatives, in-
dividually or in combination) for their effec-
tiveness in protecting such privacy rights,
and in terms of their cost and other advan-
tages and disadvantages;

“(B) evaluate the categories of public and
private entities that would have the capac-
ity to establish and administer such meth-
ods and procedures,

“(C) consider whether different methods
and procedures may apply for local tele-
phone solicitations, such as local telephone
solicitations of small businesses or holders
of second class mail permits;

“(D) consider whether there is a need for
fdditional Commission authority to further
restrict telephone solicitations, including
those calls exempted under subsection (aX3)
of this section, and, if such a finding is
made and supported by the record, propose
specific restrictions to the Congress; and

‘“(E) develop proposed regulations to im-
plement the methods and procedures that
the Commission determines are most effec-
tive and efficient to accomplish the pur-
poses of this section.

‘¢2) REGULATIONS.—Not later than 9
months after the date of enactment of this
section, the Commission shall conclude the
rulemaking proceeding initiated under para-
graph (1) and shall prescribe regulations to
implement methods and procedures for pro-
tecting the privacy rights described in such
paragraph in an efficient, effective, and eco-
nomic manner and without the imposition
of any additional charge to telephone sub-
scribers.

“(3) USE OF DATABASE PERMITTED.—The reg-
ulations required by paragraph (2) may re-
quire the establishment and operation of a
single national database to compile a list of
telephone numbers of residential subscrib-
ers who object to receiving telephone solici-
tations, and to make that compiled list and

_ parts thereof available for purchase. If the

Commission determines to require such a
database, such regulations shall—

“(A) specify a method by which the Com-
mission will select an entity to administer
such database;

“(B) require each common carrier provid-
ing telephone exchange service, in accord-
ance with regulations prescribed by the
Commission, to inform subscribers for tele-
phone exchange service of the opportunity
to provide notification, in accordance with
regulations established under this para-
graph, that such subscriber objects to re-
celving telephone solicitations;

“(C) specify the methods by which each
telephone subscriber shall be informed, by
the common carrier that provides local ex-
change service to that subscriber, of (i) the
subscriber’s right to give or revoke a notifi-'
cation of an objection under subparagraph
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right may be exercised by the subscriber;

“(DY specify the methods by which such
bbjections shall be collected and added to
the database;

“(E) prohibit any residential subscriber
from being.charged for giving or revoking
such notification or for being intluded in a
database compiled under this section;

“(F) prohibit any person from making or

transmitting a telephone solicitation to the
telephone number of any subscriber mclud-
ed in such database;
- ‘“(G) specify (i) the methods by which any
person desiring to make or transmit tele-
phone solicitations will obtain access to the
database, by area code or local exchange
prefix, as required to avoid calling the tele-
phone numbers of subscribers included in
such database; and (ii) the costs to be recov-
ered from such persons;

*(H) specify the methods for recovering,
from persons accessing such database, the
costs involved in identifying, collecting, up-
dating, disseminating, and selling, and other
activities relating to, the operations of the

database that are incurred by the entities -

carrying out those activities;

‘“(I) specify the frequency with which
such database will be updated and specify
the method by which such updating will
take effect for purposes of compliance with
the regulations prescribed under this sub-
section;

“(J) be designed to enable States to use
the database mechanism selected by the
Commission for purposes of admlmstermg
or enforcing State law;

“(K) prohibit the use of such database for
any purpose other than compliance with
the requirements of this section and any
such State law and specify methods for pro-
tection of the privacy rights of persons
whose numbers are included in such data-
base; and

“(L) require each common carrier provid-
ing services to any person for the purpose of

_making telephone solicitations to notify
such person of the requirements of this sec-
tion and the regulations thereunder.

“(4) CONSIDERATIONS REQUIRED FOR USE OF
DATABASE METHOD.—If the Commission deter-
mines to require the database mechanism
dﬁstl:{lbed in paragraph (3), the Commission
shall—

“(A) in developing procedures for gainmg
access to the database, consider the differ-
ent needs of telemarketers conducting busi-
]nessl on a national, regional, State, or local
evel;

“(B) develop a fee schedule or price struc-
ture for recouping the cost of such database
that recognizes such differences and—

“(1) reflect the relative costs of providing a
national, regional, State, or local list of
phone numbers of subscribers who object to
receiving telephone solicitations;

“(ii) reflect the relative costs of providing
such lists on- paper or electronic media; and

*“(ii) not place an unreasonable financial
burden on small businesses; and

“(C) consider (i) whether the needs of te-
lemarketers operating on a local basis could
be met through special markings of area
white pages directories, and (ii) if such di-
rectories are needed as an adjunct to data-
base lists prepared by area code and local
exchange prefix.

*(5) PRIVATE RIGHT OF ACTION. —A person

who has received more than one telephone .

call within any 12-month period by or on
behalf of the same entity in violation of the
regulations prescribed under this subsection
may, if otherwise permitted by the laws or
rules of court of a State bring in an appro-
priate court of that State—
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(A), and (i) the methods by which such-

“(A) an action based on a violation of the
regulations prescribed under this subsection
to enjoin such violation,
© *“(B) an action to recover.for actual mone-
tary loss from such a violation, or to receive
up to $500 in damages for each such vioia-
tion, whichever is greater, or

“(C) both such actions.

It shall be an affirmative defense in any

action brought under this paragraph that -
‘the defendant has established and imple-

mented, with due care, reasonable practices
and procedures to effectively prevent tele-
phone solicitations in violation of the regu-

lations prescribed under this subsection. If

the court finds that the defendant willfully
or knowingly violated the regulations pre-
scribed under this subsection, the court
may, in its discretion, increase the amount
of the award to an amount equal to not
more than 3 times the amount available
under subparagraph (B) of this paragraph.

‘(6) RELATION TO BUBSECTION (B).—The
provisions of this subsection shall not be
construed to permit a communication pro-
hibited by subsection (b).

“(d) TECHNICAL AND PROCEDURAL STAND-
ARDS.— )

“(1) ProuisiTiON.—I{ shall be unlawful
for any person within the United States—

“(A) to initiate any communication using
a telephone facsimile machine, or to make

any telephone call using any automatic tele-

phone dialing system, that does not comply

with the technical and procedural standards

prescribed under this subsection, or to use
any telephone facsimile machine or auto-
matic telephone dialing system in a manner
that does not comply with such standards;
or

“(B) to use a computer or other electronic
device to send any message via a telephone
facsimile machine unless such person clear-
ly marks, in a margin at the top or bottom
of each transmitted page of the message or
on the first page of the transmission, the
date and time it is sent and an identification
of the business, other entity, or individual
sending the message and the telephone
number of the sending machine or of such

‘business, other entity, or individual.

‘(2) TELEPHONE PACSIMILE MACHINES.—The

Commission shall revise the regulations set-.

ting technical and procedural standards for
telephone facsimile machines to require
that any such machine which is manufac-
tured after one year after the date of enact-
ment of this section clearly marks, in a
margin at the top or bottom of each trans-

mitted page or on the first page of each.

transmission, the date and time sent, an
identification of the business, other entity,
or individual sending the message, and the
telephone number of the sending machine
or of such business, other entity, or individ-
ual,

“(3) ARTIFICIAL OR PRERECORDED VOICE SYS-
TEMS.—The Commission shall prescribe
technical and procedural standards for sys-
tems that are used to transmit any artificial
or prerecorded voice message via telephone.
Such standards shall require that—

“(A) all artificial or prerecorded telephone
messages (i) shall, at the beginning of the
message, state clearly the identity of the
business, individual, or other entity initiat-
ing the call, and (il) shall, during or after
the message, state clearly the telephone
number or address of such business, other
entity, or individual; and

“(B) any such system will automatically
release the called party’s line within 5 sec-
onds of the time notification is transmitted
to the system that the called party has
hung up, to allow the called party’s line to
be used to make or receive other calls.

. *(e) EFFECT ON STATE LAW.—
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*(1) STaTE LAw NoT PREEMPTED.—Except
for the standards prescribed under subsec-
tion (d) and subject to paragraph (2) of this
subsection, nothing in this section or in the
regulations prescribed under this section
shall preempt any State law that iniposes
more restrictive intrastate requirements or
regulations on, or which prohibits—

“(A) the use of telephone facsimile ma-
chines or other electronic devices to send
unsolicited advertisements;

“(B) the use of automatic telephone dial-
ing systems;

“¢C) the use of artificial or prerecorded
voice messages; or

“(D) the making of telephone ‘solicita-
tions.

“(2) StaTE Use or DaraBases.—If, pursu-
ant to subsection (¢)3), the Commission re-
quires the establishment of a single national
database of telephone numbers of subscrib-
ers who object to receiving telephone solici-
tations, a State or local authority may not,
in its regulation of telephone solicitations,
require the use of any database, list, or list-
ing system that does not include the part of
such single national datebase that relates to
such State.

“(f) ACTIONS BY STATES.—

(1) AUTHORITY OF STATES.—Whenever the
attorney general of a State, or an official or
agency designated by a State, has reason to
believe that any person has engaged or is
engaging in a pattern or practice of tele-
phone calls or other transmissions to resi-
dents of that State in violation of this sec-
tion or the regulations prescribed under this
section, the State may bring a civil action on
behalf of its residents to enjoin such calls,
an action to recover for actual monetary
loss or receive $500 in damages for each vio-
lation, or both such actions. If the court
finds the defendant willfully or knowingly
violated such regulations, the court may, in
its discretion, increase the arhount of the
award to an amount equal to not more than
3 times the amount available under the pre-
ceding sentence.

“(2) EXCLUSIVE JURISDICTION OF FEDERAL

"courts.—The district courts of the United

States, the United States courts of any terri-
tory, and the District Court of the United
States for the District of Columbia shall
have exclusive jurisdiction over all civil ac-
tions brought under this subsection. Upon
proper application, such courts shall also
have jurisdiction to issue writs of manda-
mus, or orders affording like relief, com-
manding the defendant to comply with the
provisions of this section or regulations pre-
scribed under this section, including the re-
quirement that the defendant take such
action as i{s necessary to remove the danger
of such violation. Upon a proper showing, &
permanent or temporary injunction or re-
straining- order shall be granted without
bond.

‘“43) RIGHTS OF coMMISSION.—The State
shall serve prior written notice of any such
civil action upon the Commission and pro-
vide the Commission with a copy of its com-
plaint, except in any case where such prior
notice is not feasible, in which case the
State shall serve such notice immediately
upon instituting such action. The Commis-
sion shall have the right (A) to intervene in
the action, (B) upon so intervening, to be
heard on all matters arising therein, and (C)
to file petitions for appeal.

“(4) VENUE; SERVICE OF PROCESS.—Any civil
action brought under this subsection in a
district court of the United States may be
brought in the district wherein the defend-
ant is found or is an inhabitant or transacts
business or wherein the violation occurred
or is occurring, and process in such cases
may be served in.any district in which the
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defendant is an inhabitant or where the de-
fendant may be found.

“(5) INVESTIGATORY POWERS.—FOr purposes
of bringing any civil action under this sub-
section, nothing in this section shall prevent
the attorney general of a State, or an offi-
cial or agency designated by a State, from
exercising the powers conferred on the at-
torney general or such official by the laws
of such State to conduct investigations or to
administer oaths or affirmations or to
compel the attendance of witnesses or the
production of documentary and other evi-
dence,

*/(6) EFFECT ON STATE COURT PROCEEDINGS,—
Nothing contained in this subsection shall
be construed to prohibit an authorized
State official from proceeding in State court
on the basis of an alleged violation of any
general civil or criminal statute of such
State.

“(7) LIMITATION.—Whenever the Commis-
sion has instituted a civil action for viola-
tion of regulations prescribed under this
section, no State may, during the pendency
of such action instituted by the Commis-
sion, subsequently institute a civil action
against any defendant named in the Com-
mission’s complaint for any violation as al-
leged in the Commission’s complaint.

“(8) DEFINITION.—As used in this subsec-
tion, the term ‘attorney general’ means the
chief legal officer of a State.”.

(b) CONFORMING AMENDMENT.—Section 2(b)
of the Communications Act of 1934 (47
U.S.C. 152(b)) is amended by striking
“Except as provided” and all that follows
through “and subject to the provisions” and
inserting ‘“Except es provided in sections
223 through 227, inclusive, and subject to
the provisions”.

(¢) DEADLINE FOR REGULATIONS; EFFECTIVE
DATE.—

(1) REGULATIONS.—The Federal Communi-
cations Commission shall prescribe regula-
tions to implement the amendments made
by this section not later than 9 months
after the date of enactment of this Act.

(2) EFFECTIVE DATE.—The requirements of
section 228 of the Communications Act of
1934 (as added by this section), other than
the authority to prescribe regulations, shalil
take effect one year after the date of enact-
ment of this Act.

SEC. 4. AM RADIO SERVICE.

Section 331 of the Communications Act of
1934 is amended—

(1) in the heading of such section, by in-
serting “AND AM RADIO STATIONS” after “TELE-
VISION STATIONS'';

(2) by inserting “(a) VEry HicH FREQUEN-
cyY StaTioNs.—” after “Sec. 331.”; and

(3) by adding at the end the following new
subsection:

“(b) AM Rap10 STATIONS.—It shall be the
policy of the Commission, in any case in
which the licensee of an existing AM day-
time-only station located in a community
with a population of more than 100,000 per-
sons that lacks a local full time aural station
licensed to that community and that is lo-
cated within a Class I station primary serv-
. ice area notifies the Commission that such
licensee seeks to provide full-time service, to
ensure that such a licensee is able to place a
principal community contour signal over its
entire community of license 24 hours a day,
if technically feasible. The Commission
shall report to the appropriate committees
of Congress within 30 days after the date of
enactment of this Act on how it intends to
meet this policy goal.”.

Mr. FORD. Mr. President, I move
that the Senate concur in the House
amendment.

The PRESIDING OFFICER. The
question is on agreeing to the motion.
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The motion was agreed to.

Mr. HOLLINGS. Mr. President, I am
pleased to report that we have come to
an agreement with the House on a bill
to restrict invasive uses of telephone
equipment. The amendment version
before the Senate today of S. 1462,
which I introduced earlier this year, is
the result of negotiations with the in-
dustry and Members on both sides of
the aisle in the House and the Senate.
This amendment incorporates the
principal provisions of S. 1462 and S.
1410, which passed the Senate on No-
vember 7, and H.R..1304, which passed
the House on November 18. I believe
that this revised bill responds to all
the major concerns of the parties in-
volved, and I urge my colleagues to
support, it. )

The bill includes provisions to re-
strict telephone calls that use an auto-
mated or computerized voice. These
calls are a nuisance and an invasion of
our privacy. The complaints received
by the Federal Communications Com-
mission [FCC] and my office indicate
that people find these calls to be ob-
jectionable regardless of the content
of the message or the initiator of the
call. Restricting such calls is constitu-
tionally acceptable as a reasonable
place and manner restriction.

At the same time, there may be cer-
tain types of automated or prerecord-
ed calls that are not as invasive of pri-
vacy rights as others. I use the term
privacy rights to include the concepts
of privacy invasion and nuisance.
Therefore, this bill includes a provi-
sion that allows those who use auto-
mated or prerecorded voice systems to
apply to the FCC for an exemption
from this prohibition. The bill gives
the FCC the authority to exempt from
these restrictions calls that are not
made for a commercial purpcse and
categories of calls that the FCC finds
do not invade privacy rights. If the
FCC determines that such an exemp-
tion is warranted based on the record
it develops, the FCC may grant such
an exemption, subject to whatever
conditions it determines to be appro-
priate.

The phrase ‘“‘calls that are not made
for a commercial purpose” is intended
in the constitutional sense and is in-
tended to be consistent with the court
decisions which recognize that non-
commercial speech can receive less
protection than commercial speech.
This phrase is intended to allow the
FCC to design rules to implement this
bill that are consistent with the free
speech guarantees of the Constitution
if it finds that a distinction between
commercial and noncommercial calls is
justified and can be supported by the
record. .

The FCC is given the authority to
exempt certain types of calls, and the
FCC is not limited to considering ex-
isting technologies. The FCC is given
the flexibilty to consider what rules
should apply to future technologies as

-well as existing technologies.
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Some telephone companies are be-
ginning to offer a voice messaging
service which delivers personal mes-
sages to one or more persons. A person
calling from a pay telephone at an air-
port, for instance, may call and leave a,
recorded message to be delivered later
if the called line is busy or no one an-
swers the call. Some debt collection
agencies also use automated or prere-
corded messages to notify consumers
of outstanding bills. The FCC should
consider whether these types of prere-
corded calls should be exempted and
under what conditions such an exemp-
tion should be granted either as a non-

.commercial call or as a category of

calls that does not invade the privacy
rights of consumers.

In considering whether to exempt
certain calls, however, the bill states
that the PCC may not exempt tele-
phone solicitations. These calls are
certainly commercial calls and the evi-
dence before the Congress leaves no
doubt that these types of calls are an
invasion of privacy and a nuisance.

As stated earlier, this bill prohibits
automated or prerecorded telephone
calls to the home, unless the called
party consents to receiving such a call,
or unless the call is initiated for emer-
gency purposes. The FCC must deter-
mine what constitutes an emergency
purpose. In defining this term the
FCC could find that “emergency pur-
pose” includes any automated tele-
phone call that notifies consumers of
impending or current power outages,
whether these outages are for sched-
uled maintenance, unscheduled out-
ages caused by storms or similar cir-
cumstances, cut off of power due to
late payment of bills, power interrup-
tions for load management programs,
or other reasons. Power interruptions
can be detrimental to the public
health and safety. Therefore, the FCC
should consider whether all or certain
types of outages should be considered
an emergency.

Section 227(e)1) clarifies that the
bill is not intended to preempt State
authority regarding intrastate commu-
nications except with respect to the
technical standards under section
227(d) and subject to section 227(e)(2).
Pursuant to the general preemptive
effect of the Communications Act of
1934, State regulation of interstate
communications, including interstate
communications initiated for telemar-
keting purposes, is preempted.

I want to clarify a couple of other
changes to the bill that we have made
in response to some concerns of the te-
lemarketing industry. We have includ-
ed a private right of action for con-
sumers harmed by authomated or
prerecorded calls and a different pri-
vate right of action for consumers who
receive telemarketing soliciations. We
have amended this provision in order
to give telemarketers an affirmative
defense in court so that this provision
does not impose strict liability on any
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. telemarketer that might violate the
provisions of the bill.

~ Finally, I want to clarify how this
bill applies to carriers who might un-

knowingly transmit calls made in vio-

lation of this bill. It is not our inten-.

tion that a carrier should be held
liable for transmitting over the carri-

er’s network any call or message in-

violation of this legislation made by an
entity other than the carrier. This in-

. tention is consistent with our policy

that carriers should not be responsible
for the content of messages delivered
over their networks. If carriers were
held responsible for such transmis-
sions, they might be forced to monitor
telephone conversations, which would
not be in the public interest. To the
_extent carriers are responsible for ini-
tiating or placing telephone calls or
messages, however, they must comply
with the terms of this bill.

I thank my counterparts on the
-House side, Chairman DiINGELL of the
House Energy and Commerce Commit-
tee, Chairman MARKEY of the House
‘Telecommunications and Finance Sub-
committee, and the ranking minority
member of the Telecommunications
and Finance Subcommittee, Mr. RIN-
aLpo. I also recognize the efforts of
Senator DANFORTH, the ranking
member on the Senate Commerce
Committee, Senator INOUYE, chairman
of the Senate Communications Com-
mittee, and Senator PRESSLER, the
author of S. 1410, in assisting in the
development of this compromise. I am
pleased that we were able to accommo-
date the interests of all Members in a
bipartisan way. .

TELEMARKETING

Mr. PRESSLER. Mr. President, I
support Senate passage of S. 1462.
This legisiation is the result of a
House and Senate conference on com-
prehensive telemarketing legislation.
It incorporates legislation Congress-
man MARkEY introduced in the House
of Representatives and I introduced
earlier this year in the Senate, and
legislation introduced by Senator HoL-
LINGS. S. 1462 contains the provisions I
first suggested in 8. 1410, which
passed the Senate earlier this year. I
introduced this legislation in response
to the national outcry over the explo-
sion of unsolicited telephone advertis-
ing. I want to thank Chairman HoL-
LINGS and Chairman MaRkEY for their
efforts both to forge an agreement on
our three bills.

Mr. President, consumers in my
home State of South Dakota are fed
up with the annoyance of unwanted
telephone solicitations. Unlike other
communications media, the telephone
commands our instand attention. Junk
mail can be thrown away. Television
commercials can be turned off. Theé
telephone demands to be answered.

People are increasingly upset over
this invasion of their privacy by unre-
siricted telemarketing. In fact, the
consumer backlash that has arisen
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from the cost and the interference of
unsolicited telemarketing calls has
sparked the introduction of over 1,000
bills in. State legislatures around the
country seeking to limit this abuse.
The complaints of consumers have
been heard.

This past June, we held hearings in
the Commerce, Sclence, and Transpor-
tation Committee on S. 1410. During
these hearings, we received testimony

-from eonsumer advocates, private citi-

zens, and representatives of the tele-
marketing industry. The testimony we

‘received was clear. The Federal Gov-

ernment needs to act now on uniform

. legislation to protect consumers.

The primary purpose of this legisla-
tion is to develop the necessary ground
rules for cost-effective protection of
consumers from unwanted telephone
solicitations. These rules should allow
responsible telemarketers to reach
consumers who are most responsive to
this form of solicitation, while elimi-

"nating the cost and time of contacting

those individuals who would be least
responsive. -

To accomplish this balanced ap-
proach, the substitute we have before
us today directs the FCC to prescribe
regulations to protect the privacy

" rights of consumers from the intrusion

of unsolicited telephone marketing
calls. One such proposal the FCC
would consider is the use of a tele-
phone electronic database that would
allow' consumers to have their phone
numbers protected from unsolicited

-advertising. This type of consumer

protection has already been used with
great success in the State of Florida.
Another proposal the FCC would ex-
amine is the placement of all telemar-
keters on a single exchange, thus al-
lowing consumers to block calls from

-that exchange.

Some objected to the original legisla-
tion because of the extent to which it
outlined the safeguards necessary for
the creation of a national database.
While I personally believe that an
electronic database will give the most
promising protection for consumers,
we recognize that newer technologies
could be used more effectively in the
future. It is important to note that
certain anticompetitive questions may
arise as a result of the form of protec-
tion the FCC chooses. For this reason,
it is important for the FCC to keep a
close watch on the impact of its rule-
making on businesses that compete
with larger monopolies.

We included in this substitute a pro-
vision that directs the FCC to examine
whether local telephone solicitations
by small businesses and second-class
mail permit holders should be subject
to the same FCC regulations that
would apply to all other telemar-
keters. Many small businesses conduct
responsible telemarketing in the local
areas they serve. Since their business
depends upon their good standing in
the community, they conduct their
own telemarketing in a very respecta-
ble way.
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We include in this bill an exemption
for businesses that have an estab-
lished business relationship with their
customers. For example, if Citibank’s
credit card operation needed to inform
customers about new services it in-
tended to provide to their credit card
customer, clearly thxs contact would
be allowed.

The effect of thls legislation will be
to prohibit cold calls by any telemar-
keter to the telephone of a consumer
who has no connection or affiliation
with that business and who affirma-
tively has taken action to prevent such
calls. Many responsible telemarketers
have told me that this will save them
both time and money by reaching only
those people who are most likely to re-
spond positively to their solicitations.

S. 1462 also addresses-problems aris-
ing from computerized calls. Due to
advances in auto-dialer technology,
machines can be programmed to deliv-
er a prerecorded message to thousands
of sequential phone numbers.

This results in calls ‘to hospitals,
emergency care providers, unlisted
numbers, and paging and cellular
equipment. There have been many in-
stances of auto-dial machines hitting
hospital switchboards and sequentially
delivering a recorded message to all
telephone lines. In some cases, the
calling machine does not release the
called party’s line until the recorded
message has ended. This renders the
called party’'s phones inoperable. In an
emergency situation, this can create a
real hazard.

To remedy this situation, the substi-
tute requires auto-dialer machines to
release the phone line automatically
after the called party hangs up. In ad-
dition, it requires all prerecorded mes-
sages to clearly identify the name,
phone number or address of the
person or business initiating the call.

This bill also allows hospitals, police
stations, fire stations, and owners of
paging and cellular equipment to
eliminate all unsolicited calls.

The growth of facsimile machines in
the workplace has brought another
form of unsolicited advertising—the
junk fax. Unsolicited facsimile adver-
tising ties up fax machines and uses
the called party’s fax paper. This costs

-the recipient both time and money.

The substitute bill requires that auto-
dial fax machines clearly mark on all
transmissions the date and time of
transmission, the identity of the
sender, and the telephone number of
the sending machine.

While our substitute will not end all
unsolicited calls, it will give back to
consumers the freedom to choose how
their telephones are used. The bal-
anced approach we take in the Pres-
sler-Markey-Hollings legislation, will
finally give consumers relief from
modern door-to-door saléesmen who
now have the unrestricted ability to
invade the privacy of our homes at
any time.



